JANUARY 1952 
VOLUME XXxI 
NUMBER ONE 


Published By 
The National Conference of Bar Examiners 
Composed of Members of Law Examining Boards and Character Committees 


BARK 


The October Scene in San Francisco. 


(See page 47) 





Officers of the National Conference 


Chairman EXECUTIVE COMMITTEE 
Joun T. DeEGRAFF The Officers and 
11 North Pear] Street 
FF eee New York EvucENE GLENN, Ex-Officio, San Diego, Calif. 


Tuomas H. Apams, Chairman Elect, Detroit, Mich. 


Secretary ; 
JAMEs E. Brenner, Palo Alto, Calif. 
Puiuip NEVILLE 
1460 Northwestern Bk. Bldg. Tuomas M. Scanton, Indianapolis, Ind. 
SMinnespolie, Minnesota Lorton L. Tatum, Portland, Ore. 
Director Ratpu W. Yarsoroucu, Austin, Tex. 
MarJorie MERRITT 
510 Equitable Building Bert M. Gotpwater, Reno, Nev. 
Denver, Colorado Ourn E. Warts, Jacksonville, Fla. 
CONTENTS 


Page 
The Triangle Talks 
—A panel discussion at our annual meeting in New York 


Introductory Remarks—Chairman Eugene Glenn...................... 3 


On Behalf of the Section of Legal Education 


ERE EE a eo ee ee a 8 
I i hecaninpcannsniniapcninnisisannnniomennsarnnsnibibanenin 15 
On Behalf of the Law Schools 
TT Te EE 20 
EAE ERE OTE 25 
On Behalf of the Bar Examiners 
isd seas pachneaiagaaag Spat uaneibidialarebincs 26 
a | a ee ee 31 | 
| 
LTT TTT TTE 37 
‘enmessee Hecommendations........................_...................--.-.-..--...--. 45 
ERE, 1, OE ROE ee 47 


Published at the office of 
MarJorIE MERRITT 
510 Equitable Bldg. 
Denver, Colorado | 
























JoHN T. DEGRAFF EuGENE GLENN Homer D. Crotty 


The Triangle Talks 


What do the Law Schools, the Bar Examiners, and the Council of 
the American Bar Association Section of Legal Education and 
Admissions to the Bar expect of each other in the performance 
of their respective duties and in the enforcement of standards? 
—A discussion at the meeting in New York City, September 1951. 


Remarks of Eugene Glenn 

Then Chairman, The National Conference of Bar Examiners 

This is the twentieth anniversary of the founding of The National 
Conference of Bar Examiners. At an appropriate place on the program, 
a brief review of the past twenty years’ accomplishments by the Con- 
ference and a survey of the future will be presented. The National 
Conference can justifiably take pride in its contribution to date in the 
attainment of the first of the two objectives for which it was founded, 
namely, “to increase the efficiency of state boards of law examiners 
and character committees in admitting to the bar only those candidates 
who are adequately equipped, from a standpoint of knowledge, ability 
and character, to serve as lawyers.” Our programs for the past number 
of years have been more or less workshops calculated to increase the 
efficiency of boards of law examiners and, admittedly, much remains 
to be accomplished in that field. 


Pod 





It seems most appropriate on the occasion of our twentieth anni- 
versary to devote the major portion of our program to the second of 
our founding objectives, namely, “to study and cooperate with other 
branches of the profession in dealing with problems of legal education 
and admissions to the bar.” 


There are three distinct, separate branches of the profession dealing 
with these problems: first, the law schools, second, the bar examiners, 
and third, the American Bar Association, which, in this particular field 
of its multitudinous activities, operates through the medium of the 
Section of Legal Education and Admissions to the Bar, headed up by 
the governing board of that group known as the Council. 


The law schools prepare the applicants for admission and, in the 
overwhelming majority of jurisdictions, only those applicants who have 
graduated from a law school approved by the American Bar Association 
are eligible to take-the bar examination. The trend is definitely in the 
direction of eliminating all law schools not so approved, or of assisting 
or forcing presently unapproved schools to secure such approval. The 
bar examiners have the ultimate responsibility of determining which 
of the applicants are to be granted a license to practice law. 


It was therefore deemed proper to take stock on each of the three 
groups for the purpose of ascertaining whether the results now being 
obtained from their respective activities are satisfactory, or, in any 
measure, unsatisfactory, and, if the latter, to find ways and means of 
bringing about improvement. To put it more bluntly, we should ascer- 
tain whether this three-sided field of endeavor is a true triangle with 
straight sides joining to form vertices. 


The American Bar Association has laid down a set of standards 
for all schools meeting its requirements. You are all familiar with these 
standards, and anyone reading them naturally arrives at the conclusion 
that they are sound and proper. By seeking approval in the first instance 
and by retaining such approval, the law schools should represent that 
they are complying with the standards. By continuing the annual 
approval of a large list of law schools, the American Bar Association 
should represent that all schools on the list are complying with such 
standards. The bar examiners accept this situation and assume that the 
applicants graduating from approved schools are qualified. On their 
part, the bar examiners should represent that their examinations are 
proper testing devices. 


Unfortunately, there is evidence that this more or less ideal situa- 
tion does not prevail in all instances throughout the country. If it did, 
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few applicants would have difficulty in passing the various examina- 
tions. Failures would be few and far between, and practically every one 
of them would have a readily ascertainable explanation. 


As a bar examiner, with some experience in the field, I am the first 
to admit that many examinations are not proper, nor of a type to test 
the aptitude and ability of a properly trained applicant. The statistics 
for 1950 showing a variance in percentage of applicants passing the 
various bar examinations from a low in two jurisdictions of 22% to a 
high in two jurisdictions of 99% give convincing evidence that cer- 
tain examinations are quite some distance removed from perfection. 
Whether the jurisdictions, with the low or the high figure, are giving 
the best test from the point of view of the applicants and the public 
would furnish an interesting subject for discussion. 


My same experience leads me to feel qualified to make the state- 
ment that many law schools are falling far short of complying in a full 
measure with their responsibilities to their students and the pubtic. 
Assuming that I am correct, is there any excuse for this situation con- 
tinuing to exist? 


I am equally convinced that the American Bar Association is not 
living up to its responsibility in that it has either placed the seal of 
approval upon schools that did not deserve it in the first instance, or 
has maintained the status quo of approval on schools that are not living 
up to the standards. 


The purpose of this afternoon’s program is to have a discussion 
of this over-all problem in which the participants represent the three 
groups primarily involved, with the thought that a frank, open and 
constructive discussion of the whole problem may lead to improvements 
on the part of all concerned in the performance of their respective 
functions. The entire subject will be approached on the basis of such 
a discussion being constructive. It will, of course, be assumed that when 
we speak of law schools not living up to their full measure of respon- 
sibilities we do not mean to infer that all law schools fall into that 
classification, for we all know that many of them located in various 
parts of the country are doing an outstanding job and will continue 
to do so irrespective of whether there is anybody authorized or pur- 
porting to supervise them. We shall also assume that many bar exami- 
ners are doing an outstanding job by giving an examination which is 
a competent test. We shall likewise assume that the Council and the 
Section have been and are doing everything within the power of the 
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members and the resources available to perform the functions assumed 
by the American Bar Association. 


I have recently been sitting in judgment on a large number of 
petitioners for permission to take a bar examination for the fourth, 
fifth and sixth times after previous failures. Applicant after applicant 
feels that something is wrong with the examination and that he has a 
just complaint against our bar examiners by reason of the fact that he 
is a graduate from a law school approved by the American Bar Asso- 
ciation. Under the circumstances, there seems little excuse for any 
graduate of an A. B. A. approved school to have to seek permission to 
take a fourth, fifth or sixth examination. When such an occurrence is 
all too frequent, are we entitled to believe that a number of law schools 
are not living up to their full measure of responsibility? If they are not, 
then are we entitled to assume that the American Bar Association, 
through its designated groups, is living up to its full measure of respon- 
sibility in continuing to approve these schools year after year? These 
unfortunate repeater applicants are very determined to be, and ever 
hopeful that they will be, admitted. It is their desire to practice law. 
Few, if any of them, went to law school to obtain the advantages of a’ 
legal education as a basis for engaging in some non-legal pursuit. Should 
not someone have discovered the unfit students and discouraged them 
or eliminated them in the early stages of their law school attendance? 
One situation all too frequently appears in the background of these 
applicants, and that is that they attended law school on a full-time 
basis while, at the same time, engaged in what, in many instances, was 
a full-time, fully occupied, outside job. Some of them undoubtedly had 
the requisite ability to have learned law, given a reasonable opportu- 
nity. Is there a responsibility on the part of the law schools to see that 
a qualified man is afforded an opportunity to master his academic 
studies through the simple medium of attending school on a part-time 
basis? Another year or two in law school would be a small price to pay 
to avoid the failures and attending hardship, frustration and disappoint- 
ment that are the lot of many applicants. 


It might be helpful to review the setup of the Legal Education Sec- 
tion, with the view of possibly devising a means of strengthening it as 
one contribution to the common cause. Just what is the Section? Who 
are its members? Who are qualified to vote/on matters requiring its 
approval? Personally, I do not know if I am a member of the Section. 
I have attended its meetings and, in a minor way, taken part in its 
proceedings, and have purported to cast a vote. I don’t know if the 
others present and voting were members or not and doubt if they 
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know. I made a written request for enrollment or, in lieu thereof, for 
the forms of application for enrollment, and dispatched it to the A. B. A. 
headquarters. My letter was acknowledged by Mrs. Ricker’s efficient 
staff, but my status is still unknown to me. My being a member or not 
is of little consequence, but perhaps others who could make a real 
contribution are less inclined to associate without an invitation, or 
knowledge of how to acquire something resembling credentials. There 
is a natural reluctance on the part of many people to participate in 
something without prior assurance of their good standing. 


From the point of view of the law schools, are they not entitled 
to ask if the bar examination in every jurisdiction is a test of profes- 
sional competence in legal reasoning and legal knowledge, whether it 
is designed to test whether an applicant has learned to use legal prjn- 
ciples and can make use of them in a lawyerlike manner when con- 
fronted with a set of facts, whether an applicant has capacity for 
independent thought and reasoning? Should the bar examination be 
on the basis of law school training or should it include the so-called 
field of practical law? Whose ultimate responsibility is it to say what 
the schools teach? Is this the province of the practicing bar as repre- 
sented by the examiners, is it the province of the academic branch, or 
is it a subject to be determined on a cooperative basis by the two 
groups? Many law teachers claim the bar examinations are at least 
twenty-five years behind the times. Are they right? Are the subjects 
of Criminal Law, Equity, Real Property and Evidence still a part of 
the required knowledge of a lawyer and subjects as to which an appli- 
cant’s competency should be tested? 


We are most fortunate this afternoon in having six eminently quali- 
fied gentlemen take part in this discussion. Two of them, Dwight 
Campbell and Joseph A. McClain, Jr., speak on behalf of the Council 
and Section of Legal Education; two of them, Shelden D. Elliott and 
David F. Cavers, on behalf of the law schools; and the other two, John 
T. DeGraff and Homer D. Crotty, on behalf of the bar examiners. I 
shall refrain from the weakness of most so-called moderators and not 
try to outline in advance what each one of these experts is going to say, 
and I assure you that I shall also refrain from the equally common fault 
of presiding officers and not sum up everything they have said when 
they have co: cluded. 


Each of today’s speakers is sincerely and genuinely interested in 
the problem of improving legal education and admissions. Each is an 
expert in one or more phases of the field. It is our sincere hope and 
belief that as a result of this afternoon’s discussion a firmer foundation 
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can be laid on which to rest our triangle and that, as a result of today’s 
program, we can straighten up the sides and tighten up the points, and 
more truly approach the mathematical conception of a true triangle. 

At the conclusion of the six talks, the meeting will be open for a 
round-table discussion, and it is hoped that the participants will inter- 
rogate each other and that every member of the audience will take a 
part in the discussion. Permit me to suggest that as questions occur to 
you that you make a note of them. Time can be conserved by not inter- 
rupting the speakers for questions or interrogating them when they 
have concluded their more or less formal presentation. 


Remarks of Dwight Campbell 
Member, Council of the Section of Legal Education 


Let me say first that the Council for the Section of Legal Education 
did not have anything to do with selecting me to present their views. 
I was wished on to the Section by Mr. Glenn so far as speaking is con- 
cerned, and I am not sure that the Section or the Council will agree 
with a great many of the things I say. In fact, I am not entirely certain 
I agree with all of them myself. So if there is anything in my remarks 
of which you disapprove, I want you to understand it is my own indi- 
vidual neck I am sticking out, not that of the Section. If there is any- 
thing you like in what I have to say, the Section is entitled to credit 
for it. 








I received from Mr. Glenn a copy of his introductory remarks, and 
it seems to me a good thing we are approaching this problem at this 
time. There is a problem, undoubtedly. In the last issue of The Bar 
Examiner, I thought the question was extremely well stated in the 
preliminary report prepared by Mr. Crotty for the Survey of the Legal 
Profession in this paragraph: “Who then shall be called to the bar and 
how can society assure itself that those only of sterling integrity and 
of outstanding ability and learning will practice law?” 


Certainly, that is a question which is a serious one, not only to our 
profession but to the public, and I suppose, so far as the detail of 
dealing with it is concerned, that the interest in the American Bar 
Association—that is, the active working interest—is primarily in The 
National Conference of Bar Examiners and in the Section of Legal 
Education and Admissions to the Bar. And, of course, in their own 
organization the law schools have a very vital interest. 


It is suggested by the Chairman that if the law schools did the 
kind of a job they ought to do, and if the Section of Legal Education 
and its Council did the kind of a job they ought to do in approving law 
schools, and if the bar examiners did the kind of a job they ought to 
do in preparing and giving bar examinations, then, as he says, few 
applicants would have difficulty in passing the various examinations, 
failures would be few and far between, and practically every one of 
them would have a readily ascertainable explanation. 


I am not entirely certain that I can accept a statement so broad as 
that, and I deferentially submit that if that is a true statement, and if 
the responsibility should be placed on the schools and on our Section 
for approving schools, conceding the responsibility of the bar examiners 
to give a satisfactory examination, it is difficult for me to see why as 
to applicants from approved schools the bar examiners should give 
any examination, because if you assume the school did its job, and the 
Section did its job in approving the schools, why everyone would pass 
the examination,—so why hold the examination? That does not make 
sense to me. 


I think there is possibly some reason for question as to the respon- 
sibility of all of us and as to the way in which we are filling our respon- 
sibilities, as the Chairman has pointed out. 

The Section of Legal Education had its origin, as I am told, about 
the time the Section setup was coming into existence in the American 
Bar Association, and it is a peculiar sort of section. The Chairman 
wonders whether he is a member, and who is a member, and how you 
get to be members. The answer to that, I think, is fairly simple. 
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It is a peculiar section in this fashion. We have some tremendously 
interesting working sections in professional fields, as you all know, and 
the fact that we do is the reason for the membership of a large number 
of lawyers in the American Bar Association, such as, for example, 
taxation and insurance. They join those sections, they pay dues, they 
attend the meetings, and they get extremely helpful suggestions and 
information. It is a value to them in the every-day practice df their 
profession when they go home. That is not true of this Section. We 
have the professional interest that every lawyer ought to have and 
doubtless every lawyer does, but when it comes to doing anything 
about it, the tendency for every lawyer is to say, “Well, that ought to 
be done; something ought to be done about it; I wish somebody else 
would do something about it.” 


You cannot charge dues for membership in a section that has noth- 
ing to do except to use its best efforts to improve and build up the 
character of the people who are admitted to the practice of the pro- 
fession. Every man is professionally interested in it, certainly in a 
broad way, but no man is personally very much interested. We are all 
in. We would like to see that the fellows who come in would be the 
sort of men we want, but we are not disposed to do very much about it. 


Membership in this Section means that you have at least some 
willingness to devote some of your time and attention to trying to make 
the situation perhaps better than it is in that regard, and necessarily 
you do it at the expense of giving up attendance at sections that, for 
various business and professional reasons, you would like to attend, 
sections to which you are glad to pay dues and subscribe to their 
publications, etc., for the benefit you get out of it. 


Personally, you do not get any benefit out of this. I think for 
membership in this Section, you have to be altruistic and possibly 
somewhat subnormal in intelligence. Otherwise you would not fuss 
around with it; you would let somebody else do it, as most everyone 
is willing to do. 


So we have no roster of dues-paying members. We have a small 
enough membership as it is, and if we undertook to charge dues for 
membership in an organization of this kind, I think we would be a 
non-existent section when the first time came to drop members for 
non-payment of dues. It is bad enough to belong to it and put in the 
time at it without having to pay for the privilege. As a matter of actual 
fact, we have regarded any member of the American Bar who attended 
one of our sessions and signed an enrollment card as a member of the 
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Section as long as he wishes to continue his membership, and if he 
does not register attendance at any meeting for three years, we decide 
that he has lost what interest he had and we doubt that he is any 
longer a member. But he can still come back and be received with 
open arms like the prodigal son. We would be glad to have him back 
any time, but we do not keep him on our lists after he has failed to 
show for three years. I do not think the Secretary keeps a list so far 
as the American Bar Association is concerned. 


I am not going to talk about the standards for the law schools. 
Mr. McClain will deal with that. He knows something about it and I 
do not know very much. I do want to talk a little bit about the Section. 


The question was raised for discussion, and it came up first a year 
or two ago, as to what we can all do here. I think it is a valuable ques- 
tion for us to consider. It was brought up primarily by the Conference 
of Bar Examiners. They seem, if I may say so, a bit critical, and in 
fairness I will say they are critical of themselves as well as of the Sec- 
tion of Legal Education. 


As I get the history, back in the early thirties Will Shafroth, one 
of the founders of the Council, devised the idea of setting up the Con- 
ference of Bar Examiners, and it is a fine thing, a valuable, growing, 
worthwhile institution. There is no question about it. But, after all, it 
really had its origin as a child of the Council. I do not know how many 
of you people are the parents of children. but any of you who are will 
know that with the years of adolescence there comes quite a tendency 
to think the old man doesn’t know much about anything anyhow, and 
to question his ideas, and so forth. Sometimes that is a little hard for 
him to take but, if he keeps his patience and both sides work together, 
ultimately the family relationship is reasonably well restored. It looks 
to me as if there were promise of that here. None of us is very mad 
at each other, all of us realize that there is merit in our criticisms, one 
of another, and we hope we can work the situation out for the good 
of everyone. Certainly the aim is improvement in the end result with 
reference to admissions to the bar. 


Our Council is selected by the vote of the membership. The mem- 
‘bership, as I have told you, is elastic. It is wide open to anyone who 
wants to come in any time and sign his name, saying, “I would like 
to be a member of this Section.” Each year we elect two members of 
the Council for a four-year term. We elect our officers annually. We 
elect a Section delegate every second year for a two-year term. Any- 
one who wants to come in and claim membership can vote. The method 
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of selection of officers is by the naming of a Nominating Committee 
to present a list of candidates for the various offices to be filled, and 
that is in no sense binding on the Section. Nominations can be made 
from the floor, and I have seen them made and successfully carried. 


It really is not a proposition, gentlemen, of a group trying to per- 
petuate themselves in office in control of the Section of Legal Education 
or its Council; it is the task of finding somebody who is willing to 
serve and take on the job. 


We have worked closely with the law schools. It seems to me a 
section such as ours must. I am not going to talk about the standards 
or their application. I do not think there is any quarrel so far as the 
standards are concerned. It is suggested that there is a question as to 
whether we are doing our duty first, in approving the law schools, and 
I think perhaps more in policing them after approval. I think that the 
Section would be the first to agree that we are not doing as much as 
we should do and ought to do in that regard, but we feel that we are 
doing about as much as we can do with what we have to do with. 


We have only one full-time salaried employee, and that is Mr. 
Hervey, the Adviser of the Section. He conducts its office, and with a 
secretary does the paper work of the Section. He inspects the law 
schools. As undoubtedly all of you know, we grant two sorts of approval 
to a law school. First, a law school seeking approval is examined by 
Mr. Hervey, or whoever for the time being is the Adviser, and a report 
is made. If it seems wise, the school is granted what we call provisional 
approval. Mr. McClain will talk about some of the things that influence 
us in that regard. That provisional approval is subject to annual inspec- 
tion for a period of one, two, or three years, whatever may seem to be 
necessary, and then final approval is granted. 


The inspection of a school for provisional approval, the inspection 
of the school while it is provisionally approved, and the inspection for 
final approval are all paid for by the school that is inspected. It pays 
a fee of $200 for the inspection and the expense of making the inspec- 
tion. That- does not go to our Council. It is billed by and paid to the 
American Bar Association, and our Council is reimbursed for the 
actual expense that is incurred by the Adviser in traveling to make 
the inspection. Nothing is paid for his time. 


After a school is once approved, has had final approval, it does not 
seem right that we should say that we want to come and examine it 
some more now at its expense and see how it is staying by the standards. 
We have not had money to do it at our expense. We are requesting 
this year that in addition to our appropriation—this is, frankly, a com- 
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mercial—they give us the money that will enable us at our expense 
to make some inspections of fully approved schools from time to time 
after approval. We hope to have your support, as well as the support 
of the members of our Section, in attempting to get that additional 
fund from the Board of Governors. 


But, lacking that—and we always have lacked it—at the end of 
every school year our Adviser sends out a questionnaire to all approved 
schools which they fill out and return. That embraces the information 
in the publication that comes out annually, I presume you are all 
familiar with it,—our so-called Review of Legal Education. It shows 
data concerning the schools—attendance, length and nature of the 
course, and things of that sort. Also, our Adviser receives annually the 
catalogs from every approved law school, which he checks to learn the 
number on the faculty, etc., and whether the school continues to comply 
with the formal requirements. He checks in a general way as to the 
contents of courses given, and from the reply to the questionnaire and 
from the catalog issued by the school he determines that, so far as those 
indications show, the school is continuing in compliance with our 
standards and it is kept on the approved list. 


We freely concede it would be helpful, if anything turns up in the 
answers to the questionnaire or in the school’s catalog that causes any 
question as to whether there is proper and full and complete compliance, 
to have our Adviser at our expense go to that school and spend two or 
three or four days on the ground, see what is going on, and see whether 
there is something that should have attention. We hope to have a fund 
to permit that to be done. We have not had it in the past, and certainly 
it would be a good thing. 


Those are, I think, the matters that I wanted to talk to you about 
along the line of the suggestions that were made by Chairman Glenn. 
He suggests for discussion the tenute of the membership of Council 
and reelection after the conclusion of term, and whether an interval 
should elapse between terms. I do not believe there has been very much 
continuity of tenure. There must be some continuity of tenure, I think, 
for the Council to function satisfactorily, but I believe enough is obtain- 
able by the staggered elections of two members each year for a four- 
year term, with a total of eight members. I do not recall a time, since 
I have known anything about it, where two members whose terms 
were expiring in a given year were reelected. Sometimes one of the 
two has been reelected. I think that is not too usual. I cannot conceive 
of anybody serving on that Council who, after getting out of it for a 
year or two, could ever be prevailed upon to go back under any cir- 
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cumstances. It is a hard job without hope of reward. It does not seem 
to me that we face a problem in that regard. 


I do have the feeling, honestly, that we have done about all that 
we can do in assuring ourselves that a law school that we have once 
approved is staying up to the standards. More should be done. The 
only way it can be done is by personal inspection, and that we would 
like to accomplish, if you will help us get some money for it. We cannot, 
in fairness, ask a school every little while to pay us for coming out to 
see that they are still doing what they keep on telling us they are doing. 

I might mention one other matter in connection with schools and 
examinations. It would undoubtedly be helpful to the Section, to our 
Adviser and to our Council if we could know everywhere from the 
examining boards just what all the schools are doing, or rather what 
their graduates are doing with reference to passing bar examinations. 
If we could get a picture of what the applicants for bar examinations 
over the country from a given law school were doing, not only in one 
state but in other states, wherever they took the bar examinations, and 
if we found that the applicants from a certain school were having an 
unusually high record of failures throughout the good bar examination 
states, it would be helpful in determining that that school should be 
reinspected. But we are not able to obtain that information excepting 
from a fraction of the states. They will tell us how many took the 
examination; they will tell us how many passed, and how many failed; 
but they will not in many of the states, if they have it—and I assume 
they must have it—give our Adviser a school’s record in the examina- 
tions. They will not say, “Of so many of the applicants, so many were 
from X school and so many from Y school, so many X students passed 
and so many failed, and so many Y students passed and failed. 


That would be extremely helpful information, and it seems to me 
it is information that would be for the benefit of the profession, as well 
as for the guidance of our Section. 


It would also be a helpful and salutary thing if that information 
were made public. If it so happens that the graduates of a given school 
over the country by and large were failing the examination in undue 
percentages, it seems to me the dean of that school would get a red 
face and begin to do something about his school’s record. He might not, 
but I think he would. 

The other angles of the questions that Mr. Glenn brought up, so 
far as the Section is concerned, Mr. McClain will deal with, and let me 
say again, in conclusion, I think this discussion is a salutary thing. I 
hope that good may come from it for all of us. 
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Remarks of Joseph A. McClain, Jr. 


Past Chairman, Section of Legal Education, Present Dean of 
Duke University School of Law 


The first thing I would like to point out is what has been the history 
and accomplishments of the Section of Legal Education. I do not claim, 
of course, that all credit is due to the Section for what has been accom- 
plished, because in carrying out its objectives it has had the support of 
leading members of the American Bar Association in the various states. 


If you recall, it was Elihu Root in 1921 who convinced the American 
Bar Association that it should recommend to the states of the Union, 
to the responsible authorities, be it the Supreme Courts or the Legisla- 
tures, that the minimum standards for taking the bar should be on the 
part of an applicant two years of college training and three years of 
full-time law study in a law school, or four years of study if it be ina 
part-time school—that is, in the evening. 

At that time, there was not a single state in the Union, I believe, 
that had that requirement. I think Kansas, perhaps, a few years later 
adopted that requirement. But by 1941, just before the outbreak of 
World War II, through the efforts of the Section, and through the help 
of lawyers in the various states, all but six of the forty-eight jurisdic- 
tions had adopted those standards. I think that is quite a remarkable 
record. 


Of course, during the war we had some falling by the wayside and 
some relinquishment of standards in certain states, but after the war 
the movement was begun again and today I think all states, except 
about four, have adopted these requirements. I think this is a perfectly 
remarkable record in a period of thirty years. 


I would say that over thirty of those jurisdictions adopted the 
requirements by rules of the Supreme Court, it being the position of 
the American Bar Association from the very beginning, in 1921, that 
the power is inherent in the Court to state the standards upon which 
people may be admitted to the bar, and also to state the rules that would 
exclude them after admission with respect to misconduct, etc. There is 
no doubt about this power and the fastest progress that has been made, 
as I say, is in over thirty states, where those standards were adopted 
by Supreme Court rules. It is mighty hard to work with a Legislature 
and to keep the Legislature educated over a period of time as to neces- 
sary professional qualifications. 

Let’s examine the standards for approving law schools. We do not 
contend, and it has never been contended, that the standards of the 
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American Bar Association are highly qualitative. In the very nature 
of things, they could not be. We say before a school can be approved 
by the American Bar Association it must meet certain prescribed 
standards. We work under rules laid down by the House of Delegates, 
mind you; the Council does not make these rules, neither does the 
Section. These standards are authorized by the House of Delegates, 
and that is where our authority comes from, and we apply therefore 
what they authorize the Section to apply. 


Until recently two years of college and three years of law school 
training have been recommended for admission to take the bar exami- 
nation. The recommendation has been made, and the House of Dele- 
gates has adopted now a requirement calling for an additional year of 
pre-law training, which will make a six-year university training pro- 
gram, so far as the Association recommendations are concerned. It is 
pretty easy to tell whether a school is doing that or not. That is a quan- 
titative standard. Of course, schools can lie to you and say, “Everybody 
that we admit has two years or three years of college,” and of course 
you can spot check it, or you can check it thoroughly if you get around 
to it, but, by and large, there isn’t much abuse of that type of require- 
ment by law schools. 


The second requirement is there must be 7,500 books in the law 
library. Anyone knows that this is a bare minimum standard. There- 
fore, you are going to have, naturally, when you start approving schools 
with 7,500 books, some marginal schools, up to schools like Harvard 
where in the law library they have more than a half million volumes. 
You can see the tremendous range, for example, of library facilities 
throughout the law school world, but we hit upon—or the Association 
hit upon—the 7,500 as being a basic minimum requirement. Maybe it 
should be 10,000. Maybe we should step it up to a much larger number. 
But, as long as the school now has those 7,500 volumes, and then so 
long as it has at least three full-time teachers, we say it is entitled to 
approval, provided it is otherwise complying with more intangible 
standards. 


Then we come to this imponderable, intangible factor—a sound 
educational policy which is also required. Of course, that is subject to 
great interpretation. If we hear that a school is not walking a straight 
line with respect to educational policy, naturally we try to inspect it, 
and to hold a hearing. 


There are 120 approved schools. It is perfectly obvious that if you 
tried to inspect 120 schools every year it would take quite a staff to do 
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a good job, because it would take, say, two days to an inspection, or 
three days to an inspection, or a total of 240 to 360 days per year. 


Let me point out, also, that of the 120 schools approved by the 
American Bar Association, 107 are members of the Association of 
American Law Schools, which leaves only 13 that are approved only by 
the American Bar Association and which are not also under the rules 
of the Association of American Law Schools. The Association of Ameri- 
can Law Schools has slightly higher standards, as you perhaps know, 
than we have. They require four full-time men as a minimum require- 
ment, and there are a few other features. They require at least 10,000 
volumes in the library. 


So we must remember that not only is our Section checking these 
schools, but 107 out of the 120 schools are also being checked by the 
Association of American Law Schools. 


I would also like to make another statement. Some people have 
said the Section has approved schools in the past that did not deserve 
approval. Obviously, that becomes a very difficult question at times. I 
think the Section was faced about fifteen years ago with this problem. 
Is it better to approve a school that is perhaps marginal and attempt to 
improve it? We know it isn’t as good a school as Harvard or Yale or 
Columbia or Michigan, or any of a score of others you could name, but 
we do feel the school is definitely trying. It was a proprietary institution, 
let’s say, in which a profit motive was used by its operators. It has now 
discarded that feature and it is trying its best to meet the standards. 


Query: Isn’t it a better idea to take into the fold the school that 
wants to do the right thing, as long as it meets the minimum quantitative 
requirements, and then try to assist it to give a better quality of legal 
education? I think that has been the policy of the Section over the past 
fifteen years, and I think it has been a sound policy. I think it has proven 
itself in various ways. 


I want to talk about bar examinations. Mr. Glenn has suggested 
that if the law schools were doing what they ought to be doing, and if 
the Council was doing what it ought to be doing with respect to law 
schools, we would not have a situation in which graduates of law schools 
would fail a bar examination in any considerable number. 


In my opinion, the bar examination is about the poorest yardstick 
of measurement that you could possibly devise to determine whether 
a law school is doing a good job. In the first place, you have to know 
the kind of bar examination that is being given in a particular state. 
You have to know how the questions are prepared. You have to look 
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at those questions. What are the bar examiners after, and how do they 
grade? 


Out of our forty-eight states and the District of Columbia, which 
makes forty-nine examining bodies, I will venture the statement 
that two-thirds of them do not know what a proper bar examination 
should be. 


You have states ranging from California, where they spend $80,000 
a year on administering bar examinations, to states in which I doubt 
if $5,000 is spent for such purpose. So you cannot just blindly reach 
out and say, “Look at the bar examination results.” 


I will be specific. We graduated at Duke University Law School 
last June 81 people. Twenty-six of those people took a certain bar 
examination. The others went to various states from which they came, 
or where they were going to practice. I do not have the results in those 
states. Out of the twenty-six mentioned, ten failed. Five who passed 
ranked 69, 70, 72, 74, and 75 in scholarship in a class of 81 students. 
Five who failed ranked 19, 24, 27—and I won’t go on; you can obviously 
see what was happening. In other words, the poorer students over a 
period of three years passed the examination, and the better students 
failed it. It is perfectly obvious when you make even that kind of a 
superficial examination of the results that the examination was not 
properly devised. 


What do the bar examiners want, anyway? You take California, 
which has, I think, the best bar examination in the country. Twenty 
subjects were required on the bar examination until 1950, and I could 
not find any law school in California in 1949 which after offering the 
twenty required subjects—and the students certainly wanted to take 
them—had very much time left to do anything with respect to cur- 
ricular development. 


So you can even have a good bar examination in the sense that 
your questions are properly prepared, because every question on the 
California bar is obtained by the submission of a question from some 
law teacher in the country for which the California people pay $50, I 
believe. This is a very admirable system, which has produced some very 
good questions. But, at the same time, if you are going to cover so much 
of the entire field of law in your required subjects, what are you going 
to do with respect to curriculum-building and curriculum-experimenta- 
tion? What time will be left for students to prepare in new and impor- 
tant fields of law? 
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I have often thought that bar examiners could give an examination 
in five subjects and tell whether a person is qualified to think legally, 
whether he has legal analysis, whether he can recognize principles and 
analyze a set of facts, just as well as by using twenty or twenty-five 
subjects. Some states cover over thirty subjects in their bar examina- 
tions. 


Simply because a boy does not know what the last holding of a 
particular state was with respect to rate-making in the field of public 
utilities does not have anything to do with his fundamental capacity 
to be a lawyer, and I think the bar examiners in this country have to 
make up their minds as to the proper criteria. What are they looking 
for? They certainly do not expect a finished lawyer, I hope. They should 
not expect a finished lawyer upon his graduation from law school. 
Maybe he will be a finished lawyer ten, fifteen or twenty years after- 
wards. 


I think the greatest single impediment to first-rate legal education 
in this country is found in the rather poor and unfair type of bar 
examinations administered, generally speaking, throughout the coun- 
try. I have taught in four states, and in only one of those states were 
we able to get the students to forget about bar examinations and attempt 
to get some sound legal training. That was in the State of Missouri. 
Because if one of our men was good enough to graduate, he was good 
enough to pass the Missouri bar examination which was well devised 
and administered. And that was also true of the other good law schools 
in that area that sent people to the examination. However, when I 
taught in some other states, the best way to fail the examination was 
to be an A or B student. You were almost sure to fail if you were an 
A or B student. 


I do not know what the answer is. Mr. Clark and others of us in 
the Section thought we could perhaps develop a national bar examina- 
tion if we could get sufficient funds from some Foundation and have 
a competent staff to prepare an overall national bar examination. This 
does not mean the individual states could not supplement it. They could 
add certain local questions, if they desired, in a supplemental examina- 
-tion. 


The project has gotten nowhere because it would take about 
$120,000 or $150,000 per year to put the project on its feet and run it 
long enough for it to have a fair test and to see how many states would 
come in. But as conditions. exist today—and I want to make it very 
clear that I am not quarreling with Mr. Glenn, I believe the suggested 
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Davin F. Cavers SHELDEN D. ELLIOTT 
test of determining whether the Council is doing its duty with respect 
to the schools it has approved and continues to approve on the basis 
of whether the graduates of those schools have been successful in the 
bar examinations is an unsound test and should not be overemphasized. 


Remarks of David F. Cavers 


Associate Dean of the Law School of Harvard University 


Mr. Chairman, Fellow Members of the Triangle, Ladies and Gen- 
tlemen: The law schools’ representatives have divided their respon- 
sibilities. 

I have undertaken to emphasize in my remarks the problems of 
the Section and the expectations of the law schools with respect to the 
Section, whereas Dean Elliott will emphasize the law schools’ expecta- 
tions with respect to the bar examiners. 


I think the law schools’ expectations of the Section of Legal Edu- 
cation and Admissions to the Bar can be usefully divided into two 
broad categories: Expectations with respect to the educational job 
that the law schools are doing generally and expectations in relation 
to the marginal schools. 


I might try to dispose of the first category simply by telling a story, 
one which I suspect would strike a sympathetic chord in the breasts 
of a good many law teachers. Although, as you will see, I do not endorse 
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their viewpoint, I can’t resist the temptation to tell the story (which, 
incidentally, is a true one). 

The wife of a colleague of mine has for the last year or two been 
conducting a radio program. Once each week she undertakes an unre- 
hearsed interview with a man or a woman who has something of interest 
to tell to the housewife. One morning my colleague’s wife undertook an 
innovation. She decided to interview her own teen age daughter on the 
subject of a mother’s relations to the teen age daughter’s activities. 


She told Marie that, naturally, a mother would be interested in 
her daughter’s plans and actions, and then asked, “Marie, what do you 
think a mother’s policy toward such matters should be?” 

Marie’s response was prompt and obviously unrehearsed: “Hands 
off, mother; hands off. That’s all I have to say: Hands off.” 


Though the Section may display a somewhat maternal interest in 
the law schools’ activities, I am not here to advocate the hands-off 
policy. I think we in the law schools can benefit by that interest and 
by the criticism that quite naturally accompanies it. On the other hand, 
I do not think we have been realizing the full potential of what the 
Bar has to offer us. We have been tossing articles back and forth at 
one another, and there is a recurrent tendency in them to fail to see 
what the other man’s viewpoint is, what the problems are that he is 
worrying about. 

Good ideas are wrapped up in the same package with highly 
impracticable notions, and the response to the combination tends to 
take the form of cliches rather than critical scrutiny. But how can 
we establish better lines of communication between the law schools 
and the thoughtful members of the Bar who are interested in our prob- 
lems, many of whom have been active in the affairs of the Section? 
We can try to use the questionnaire device as Lon Fuller did for Har- 
vard, but its limitations are obvious. A much more promising method, 
in my opinion, perhaps the one promising method, is the informal con- 
ference. Under the auspices of the Section, there might be organized 
a series of week-end conferences, regional conferences, at each of 
which would be brought together a half dozen lawyers with represen- 
tative experiences, and a half dozen law teachers from different schools, 
trying in discussion to diagnose problems, to devise practicable ways 
of meeting those problems; in a word, to achieve an effective intellec- 
tual collaboration. 

I think such conferences, duly recorded, could contribute a great 
deal to legal education, not instantly, but over a period of years. And 
lest the effects wear off, they might be repeated on occasion. 
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Obviously, such a suggestion requires money to execute. We can- 
not expect the interested lawyers or the not-too-affluent law teachers 
to spend the money required in establishing a suitable environment 
for such an interchange. On the other hand, I should be greatly sur- 
prised if a foundation could not be interested in sponsoring just such 
a program. 


Turning to the marginal schools, and the problems that they pre- 
sent for the Section, I must confess at once to sharing a number of the 
worries of Mr. Glenn and the caveats of Dean McClain. I think, how- 
ever, at the start I should lay bare my own heretical tendencies and 
also lay before you a worry of my own that has not been mentioned. 
My maverick tendency was made manifest when I stood as a minority 
of one in a poll of the Harvard faculty with respect to the three-year 
pre-law requirement which, after its adoption by the A.B.A., came 
before the Association of American Law Schools. I was in opposition 
to that requirement. Naturally I was accused of being opposed to 
higher standards of legal education; and, of course, I denied it. I did 
feel, and I still feel, opposed to the compulsory use of a crude measur- 
ing stick on the basis of what seemed to me inadequate study. I thought 
the law schools were entitled to something better. The fact of the 
matter is, the law schools, my own included, were quite content with 
this one. 


I do not think, however, this contentment will last, and so I am 
going to essay a venture into prophecy. If, as seems likely, every able- 
bodied young man who wishes to be a lawyer will have to devote three 
years to college, two years to military service, and three years to 
law study, not to mention clerkships, the necessity of investing 
a minimum of eight years between the end of high school and the bar 
examination is going to produce some results that none of us will like. 
It may even cut down the numbers seeking admission to the point that 
it will really hurt. It almost certainly will put an unduly high premium 
on having well-to-do parents. Moreover, it is likely to divert from the 
law some of the very best blood that would normally flow into the 
profession. Young men of action and drive are restive today, at the 
end of our present seven-year stretch. Many will refuse to expose them- 
selves to eight or nine years of preparation, and I do not blame them. 


If this development comes about, I feel sure that the law schools 
and the Section will both wish to reexamine the three-year rule and 
will wish to substitute a more discriminating standard in its place. 
Fortunately, another development has been occurring that suggests the 
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direction in which progress can be made. I refer to the Law School 
Admission Test, in the use of which twenty-odd schools have been 
collaborating for several years—private and state institutions alike. 


I do not think that anyone would be prepared to say that this test 
has reached a stage in its development where its employment could 
be made a mandatory condition of A.B.A. approval, but it points a way 
to the control of both the submarginal school and the submarginal 
students. 


I suspect at times that we exaggerate what college and the law 
school contribute to the making of a candidate for admission to the 
bar, and that we should give greater weight to natural endowment. 
If we took the students in the top ten law schools and put them in ten 
marginal schools, and then put the students in the latter schools in 
the top ten schools, I think some drastic reranking would follow. 


For several years during the war, I supervised a hard-pressed 
legal staff of from 75 to 150 lawyers drawn from a wide range of law 
schools. Under the pressure of that work, good men emerged from the 
most unlikely educational backgrounds, and the experience has left 
me permanently suspicious of the guinea-stamp of the degree. 


A law school with a weak student body cannot do effective work. 
The students hold the faculty and each other down. Since grading in 
law tends inevitably to be relative, the weak men will get higher grades 
than they deserve, but the school’s failure will not be caught until the 
bar examinations come around. 


This suggests a further possibility in the development of standards 
for approval; namely, supplementing.a National Law School Admis- 
sion Test with a National First Year Test, of which we already have 
one example in California. Perhaps this would be applied only to 
certain law schools; for example, those that refused to use the Admis- 
sion Test, or failed to meet a prescribed minimal standard in admissions. 


The First Year Test could be objective in character and its admin- 
istration, if properly planned, would not be excessively difficult. Poor 
performance of a school’s first year class, if continued, would put the 
school on a probationary status, with suspension and withdrawal of 
approval as the penalty for failure to clean the situation up. 


Such a technique would be objective, administrable and fair. It 
would cut early enough to prevent the waste of time, money and hope 
on the part of ill-adapted and incompetent students. It would make a 
return to the two-year rule safe, if my fears of the effect of the draft 
are justified, and it would contribute simultaneously to the tasks of 
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raising the level of legal education and of easing the task of the bar 
examiners. 


Before actual change in the direction I have suggested could be 
brought about, a thorough testing of admissions tests and, of course, 
first year students tests should be undertaken. This should have the 
sponsorship of all three groups represented here. If they join forces, 
I am optimistic that such financing as is required could be found. 


I should like, despite the division of labor between myself and 
Dean Elliott, to say a word or two concerning the law schools’ expecta- 
tions of the bar examiners. I think our expectations could be higher if 
we ourselves had a better understanding of why it is that law study 
and law examinations can create serious difficulties for able, indus- 
trious, seemingly well educated young men, particularly the men in 
the middle third of our rankings. The Bar Examiner reveals your 
chronic interest in that question, and I hope it will continue until we 
have gotten better answers than we now possess. It is a question which 
we in the first year group work program in Harvard have begun io 
study, using our practice examinations and post-examination personal 
interviews as instruments of inquiry. I hope other schools will explore 
the same dark area for I know that answers will be hard to come by. 


In going over the past six volumes of The Bar Examiner, I have 
noted one recurrent theme that strikes me as of great importance, and 
one omission that strikes me as a little singular. 


The recurrent topic is the one which Dean McClain was just 
emphasizing, the coverage of the bar examinations. The law schools 
should be glad to see the steady progress in reducing the target area 
to what can be properly considered basic courses. The old-fashioned 
range of coverage puts a premium on the worst kind of law study—rote 
learning and cramming. The little learning thus acquired is a danger, 
not a protection, to the client; if the young lawyer actually relies on 
what he learns that way, he becomes a public menace. 


But to test only in the range of basic courses creates a problem 
if it leads schools to concentrate their studies in those areas and to 
neglect the many important fields into which the modernization of 
curricula is leading law study. My guess is that about a third of the 
students’ work at our school, and a number of other schools, now lies 
outside that so-called basic area, and I think this is a development that 
should be encouraged. 


However, the field outside the area of the basic courses—many 
areas of public law which require shaft-sinking rather than extensive 
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coverage—jurisprudence, legal history, comparative law, and the like— 
that field does not lend itself to standardized testing. If it is to be duly 
recognized in admissions requirements, I think the method must be 
through acceptance of the certification of the approved school with 
respect to that area. 

Now, let me simply mention in closing the striking omission from 
your annals of a topic which appears to have been treated in no post- 
war papers and only once in a reported colloquy. I refer to the bar 
examination and review courses. They bulk very large in the candi- 
dates’ own planning, and it seems to me their influence deserves dis- 
interested and thorough analysis and appraisal by all three of the 
groups represented here this afternoon. 


Remarks of Shelden D. Elliott 


Dean of the School of Law, University of Southern California 


My allotted segment of this overall discussion should not require 
more than a brief summary or check-list of major items. By now, the 
desiderata should be self-evident. Law school teachers, including all- 
too-frequently myself, have harped in many sharps and flats on the 
subject: How to improve bar examinations. To the everlasting credit 
and patience of the bar examiners, some of the suggestions have borne 
and are bearing fruit. Bar examinations, from our point of view, are 
showing gradual and steady improvement. Doubtless they would have 
done so anyway, in spite of our persistence. 

The Survey articles by George Neff Stevens on “Scope and Subject 
Content of Bar Examinations” and by Harold Shepherd on “Bar Exami- 
nations as Testing Devices” present able critiques for bar examiners 
to study. The revised “Manual for Bar Examiners,” representing the 
collective thought of law schools, bar examiners, and the American 
Bar Association’s Section of Legal Education, has many fundamental 
suggestions on bar examining techniques and procedures. Doubtless I 
could rest by merely recommending that bar examiners read, and heed, 
these references. However, by way rather of reminder than of novelty, 
here is my check-list of things the law schools expect of bar examiners: 

1. Problem-type questions of sufficient complexity to test powers 

of analysis and reasoning, as well as legal knowledge. 


ho 


. Subject-coverage, as well as topic-content, that will not extend 
beyond the normal scope of basic present-day law school courses. 

. Adequate time-allowance on the examination for full analysis 
and complete presentation of reasoned answers. 


~~ 
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4. Grading of the answers on the basis of lawyer-like reasoning 
rather than of merely objective “correctness” of the ultimate 
conclusions reached. 

5. Scheduling of bar examinations so as to permit adequate time 
for review after graduation from law school, in order that normal 
review will not have to begin before course work is completed. 

6. Information to law schools on the success, and relative standing, 
of their graduates in the bar examination final results. 

7. The establishment of joint committees of bar examiners and law 
teachers to counsel and advise on matters of mutual concern in 
their common field of legal education. 

More items could be added to the foregoing list, but these are suffi- 
cient to open the field for discussion. I am confident that the panel itself 
and the discussion to follow are proof of my plea for at least one of my 
points, namely, the need and value of Committees on Cooperation. 


Remarks of Homer D. Crotty 


Former Chairman, California Committee of Bar Examiners 
Immediate Past President, State Bar of California 


The standards of the American Bar Association for the approval 
of law schools were adopted in 1921 after a long struggle. That they 
were adopted at all at that time was due unquestionably to the enor- 
mous prestige of the proponents, headed by Elihu Root. One might say 
the resolution setting out the standards of the American Bar Associa- 
tion started out as solely an appeal to public opinion. Obviously the 
American Bar Association was in no position to require any law school 
to give a particular program nor, on the other hand, to compel any 
committee of bar examiners to accept certain requirements for a candi- 
date for admission to the bar. It had absolutely no sanctions to enforce 
its resolutions. 

Yet what has happened? In the intervening period between 1921 
and today the standards set up by the American Bar Association have 
been incorporated in either statutory requirements or in the court rules 
of the vast majority of jurisdictions of this country. In many states, no 
candidate for admission to the bar can be considered unless he is a 
graduate of a law school approved by the American Bar Association. 
So, what started out as an appeal to public opinion has now been given 
the sanction of court rule or statute. This makes it necessary for the 
bar examiners and the law schools, in my opinion, to see that approval 
of a law school by the American Bar Association really means some- 
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thing. Such approval must be considered as a representation that the 
school is currently complying with those standards of approval. 

It is unnecessary in this group to comment upon the quantitative 
standards for approval. What I propose to examine is whether the 
Section on Legal Education is doing an adequate job in finding out 
whether its approved law schools maintain a sound educational policy. 
This qualitative standard was added in 1938. The questionnaire here- 
tofore used by the Section was designed primarily to disclose the com- 
pliance with the quantitative parts of the resolution, such as the number 
of students and of the teaching staff, the sums spent for library acquisi- 
tions, and other like data. The Council of the Section, I believe, has 
under consideration a new form of questionnaire, which is still inade- 
quate in my opinion for exploring whether a school is really main- 
taining a sound educational policy. One difficulty about questionnaires 
is that the person answering them is likely only to give the minimum 
response which the questionnaire requires. Often answers are not given 
even to the most important questions. The discovery of a sound educa- 
tional policy can best be made after a searching questionnaire is com- 
pleted, followed by a personal inspection by the Section’s represen- 
tative. 

Judging from the course of conduct which the Section has fol- 
lowed in the past years, once a school has become accredited, it is 
usually left to its own devices and will not be disaccredited except for 
something quite extraordinary. Reinspections have been restricted in 
the main to the marginal law schools. Notwithstanding radical changes 
in the curriculum in major law schools, no reinspections have been 
made. Reinspections have been ordered in the following cases: (a) 
when requested by the board of bar’examiners or the supreme court 
within a particular state, such as California, Oklahoma, Pennsylvania, 
and Tennessee; (b) where prior requests have been made for a relaxa- 
tion of interpretations of the standards, usually accompanied by a 
change in the administration of the school, such as Temple and Wake 
Forest; (c) where a new division has been established, such as Boston 
University and Miami University; (d) in the case of a merger of 
schools, such as the merger of Hartford College of Law into the Uni- 
versity of Connecticut, the acquisition of Indiana Law School at Indian- 
‘apolis by the University of Indiana, the acquisition of the University 
of Newark by Rutgers or the merger of the Washington College of Law 
with American University; (e) the disassociation of a law school from 
an established university, such as the breaking away of Brooklyn Law 
School from St. Lawrence University; (f) the opening of a school 
which previously had been closed, such as Baylor University; (g) where 
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well-founded reports from within a state indicate that a school may 
not be adhering to the standards of the American Bar Association, 
and (h) where catalogues or requested informational reports disclose 
that a school is not observing the standards. 


What real meaning is ABA approval to have unless the supreme 
courts and the bar examiners can be assured that the standards which 
permitted the law school to be approved in the first place, are lived up 
to currently? Haven’t the courts and the bar examiners the right to 
expect that when the ABA has approved a law school deviations from 
the ABA standards will be not only discovered but acted upon? Tested 
by this question, is the American Bar Association Section on Legal 
Education doing an adequate job? For the purposes of the court rules 
and the statutes, the ABA approval must mean a continuing approval. 
Let us take the example of an automobile. An original inspection might 
show that it is a proper, workable car and entitled to a certificate of 
approval. After the car has been operated over a period of time, would 
anyone accept the original certificate of approval to demonstrate the 
present condition of the car? 


While a law school may not seem to change perceptibly from year 
to year, nevertheless over the country at large striking changes in many 
places will be found on close inspection. Let us keep in mind that bar 
examiners are concerned with ABA schools over the entire country 
and not merely those within a single state. 


Instead of dealing with generalities, I want to analyze one phase 
of the problem as to whether a school is pursuing a sound educational 
policy. It will demonstrate where bar examiners and the law schools 
have been pulling apart. I believe, also, that it will show a need for the 
intervention of the Section to help both law schools and bar examiners. 


In 1948 a questionnaire was circulated among the committees of 
bar examiners throughout the United States to ascertain what sub- 
jects were covered by questions in the bar examination. Replies were 
received from nearly every state on this point. In each case, with the 
exception of the states of Connecticut, Louisiana and Nevada, the sub- 
ject of Equity was covered by one or more questions in the bar exami- 
nation. It may have been covered in questions on other subjects in the 
three states which I have mentioned, but it was not listed separately 
as a subject examined. In Minnesota, for example, questions in Equity 
are required and are not elective. In other words, the bar examiners 
in all but three of the states of this country believe that the subject of 
Equity is a necessary subject to be covered by questions in the bar 
examination. These examiners for the most part are men engaged in 
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the active practice of the law, and their opinion as to whether Equity 
is or is not a subject upon which questions should be asked in the bar 
examination should, I submit, be given very great weight. 


Why do the committees of bar examiners feel this way? The ques- 
tions upon Equity which they ask cover subjects which are of major 
importance in the practice of law. Would anyone wish to leave out 
instruction in Specific Performance, Injunctions, Declaratory Relief, 
Relief from Mistake or Fraud, Interpleader, and so on? These ques- 
tions arise in practice every day. But what has happened to Equity in 
the law schools? There will not be time to take up more than just a 
limited number of law school catalogues. In New York University there 
is a course given in Equitable Remedies. Possibly there is some instruc- 
tion in Contracts, on Specific Performance, and some instruction in 
Torts, on Relief from Defamation. At Harvard there is also a course 
on Equitable Remedies, with possibly some instruction in Contracts 
or Torts. Although equitable subjects undoubtedly are taught at the 
Yale Law School, I have not discovered from the Bulletin in which 
courses they may be found. Columbia gives a course in Equity; so does 
Georgetown. The University of Illinois gives it in Judicial Remedies 
and in Restitution; similarly in the University of Michigan Law School. 
At the University of California, due possibly to the results in the last 
bar examination as far as the answers to the Equity questions were 
concerned, Equity has been strengthened. At the University of Cali- 
fornia at Los Angeles, Roscoe Pound is to give the course in Equity. 
I think the California law schools are thoroughly alive to the impor- 
tance of the subject. 


For the California bar examination the questions are prepared by 
law instructors from outside the state and are submitted with their 
analyses to the Committee of Bar Examiners, which selects the ques- 
tions. The answers to the questions are to be given in accordance with 
general law and not with reference to any particular California situa- 
tion. So it will appear that the boys from the approved law schools 
ought to have no greater difficulty answering the questions than they 
have in their own schools. But the results of the October 1950 bar 
examination, on the Equity questions, give a very dismal picture. The 
grades which I will read are the average grades in the equity questions 
for the first time graduates of the particular law schools mentioned, 
which had as many as three or more candidates for the examination. 
Three of the ABA approved law schools in California had the follow- 
ing results—University of California 56%; University of Southern 
California 67%; Stanford 64%. To take three out-of-state law schools, 
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the Harvard men in the same examination had an average grade in the 
Equity questions of 59%; Yale 67%; and Michigan 49%. 

It is not, of course, conclusive to take the results of a single bar 
examination, but it was significant that the average Equity grades in 
the case of the students from each of the six schools mentioned did not 
equal the passing mark of 70%. The problem to be explored by the 
Section on Legal Education should be whether Equity is taught ade- 
quately. As we all know, there are two schools of thought on this; one, 
that Equity should be handled as a separate course and, the other, that 
it can be sliced up and fitted into other courses. In the teaching of 
Equity in some schools the subject of Specific Performance was left 
to the man teaching Contracts. If that man felt that some other part 
of the subject of Contracts was more important than Specific Perform- 
ance, Specific Performance was accordingly neglected. I was told that 
in one school the subject of Specific Performance had probably not 
received more than one hour’s instruction in the entire year. Similarly, 
if Relief from Defamation is left to Torts, we can naturally expect the 
man teaching Torts to spend the time on his favorite subjects, which 
may or may not include Relief from Defamation. The bar examiners 
should be assured that in each ABA approved school adequate instruc- 
tion in Equity is given. 

It would be a wise thing if the Section on Legal Education could 
act as a clearing house between the law schools and the committees of 
bar examiners to see what subjects should be covered in the law 
schools as well as in the bar examinations. Many law schools have 
offered courses in quite attractive subjects, like Soviet Law, or the 
United Nations, but subjects which bar examiners consider as funda- 
mental, for example Equity, either disappear or the instruction is given 
inadequately. The Section on Legal Education, it seems to me, should 
not stand by as a shadowy entity which offers no particular threat to 
a law school unless something drastic happens. But on the contrary, it 
should actively inspect the schools and make the information available 
to the bar examiners. It is unrealistic to expect the Section to do a 
first-rate job with the amount of money which the Section now assigns 
for this purpose and without more man power. How much it would 
cost I have no idea, but may I recommend that the problem be surveyed 
and some solution be found. 

ABA approval should really mean something. It should be in the 
nature of a continuing representation. The approval, once given, should 
be withdrawn when conditions no longer justify it. A law school could 
surely correct matters which are called to its attention. In the entire 
history of ABA approval there has been only one law school dropped 
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from its approved list. In another case, in 1935, in the days of Huey Long, 
Louisiana State University was put on probation for a year due to the 
granting by the University of a degree to a student who had not been 
recommended for the degree by the faculty of the law school. 

In California the Committee of Bar Examiners is constantly faced 
with the fact that graduates from the ABA approved schools outside 
the state fail the examination for the third, fourth and fifth times. 

If we take the total California bar examination averages for all 
questions for the last three years, of the same six schools which I men- 
tioned above, the percentage of the first timers shows that 84% of the 
graduates of the University of California passed; 83% of Southern 
California, and 86% of Stanford. To take the three out-of-state schools, 
of Harvard 73% passed, 61% from Michigan, and 64% from Yale. But 
of the graduates of the other out-of-state ABA schools, only one out 
of three passed the first time. These graduates of remaining out-of-state 
ABA schools have about the same average bar examination success 
as do the medium grade California night law schools. What the reasons 
are, we do not know. The treatment of Equity may offer one clue. I 
submit that it is not merely of academic interest to the man who flunks 
the examination. Here is where inspections by the ABA would be 
helpful. 

The entire law school situation should be reviewed annually by 
the Section on Legal Education and if the Council is convinced from 
these inspections that a sound educational policy is not being followed 
in a particular instance, that school should be dropped from the 
approved list. No school should be dropped without adequate cause. 
It is submitted, however, that if some schools were found to be deficient 
in meeting the ABA requirements and put on a provisionally approved 
list, the results would be salutary. 

But the Section should develop committees for cooperation between 
the bar examiners and the law schools to reconcile what the bar exam- 
iners believe should be given and what the law schools understand they 
should furnish. We could expect then a decided improvement. 


Remarks of John T. DeGraff 


President, New York State Board of Law Examiners 
Present Chairman, The National Conference of Bar Examiners 
In concluding the third side of this triangle, I shall limit my remarks 


to bar examinations and briefly outline a suggestion for their improve- 
ment. 
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I have never heard a better statement of what a bar examination 
should do than the one Dean Elliott has just made. If we are candid 
with ourselves, I think we must all admit that relatively few bar exami- 
nations today meet all these requirements. Nevertheless, it can be 
stated with equal candor that the bar examinations given today in many 
states show a great improvement over those given some twenty years 
ago when The National Conference of Bar Examiners was first organ- 
ized. 

The Conference is entitled to a large share of the credit for this 
improvement. The addresses and the panel discussions on the drafting 
of questions, the techniques of grading answers, the true objectives 
of a bar examination and other related subjects have been helpful and 
informative, not only to those who attended the meetings but also to 
those examiners who read the reports in The Bar Examiner. 


The work of the Conference along these lines has been primarily 
educational and, while the improvement has been marked, it has been 
necessarily slow. In many states, bar examiners serve for relatively 
short terms and all too frequently their terms expire as soon as, and 
sometimes before, they become familiar with examining techniques. 


Progress toward the goal Dean Elliott has suggested has often 
seemed to lag. Many members of the bar, with a sincere interest in 
the improvement of legal education, have sought a'quicker remedy for 
present conditions through the adoption of a standard or national bar 
examination to be administered for all states by a central or national 
examining agency. 

Many splendid addresses have been made at these meetings and 
many learned papers have been written in support of this objective. 
It may be heresy to question the advisability or the practicability of 
a national bar examination before the members of this Conference but, 
in all frankness, it seems to me that a national bar examination is just 
as far from attainment today as it was when the proposal was first 
advanced many years ago. 


I admire the idealism of the advocates of a standard bar examina- 
tion and I share their desire to improve the many weaknesses inherent 
in the present system, but I think they have underestimated the diffi- 
culties and overestimated the alleged advantages of a standard bar 
examination. It is not my intention today to analyze all of the difficulties 
and disadvantages of a standard bar examination, but I would like to 
mention a few of the more obvious defects and suggest an alternative 
proposal for attaining our common objective of improving the bar 
examinations. 
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My basic and primary objection to a standard bar examination may 
be simply stated,—I am convinced that none of us know enough about 
bar examining to establish and administer a standard bar examination. 
Moreover, I also believe that no one knows enough about pre-legal 
education to establish standard pre-legal educational requirements and 
that no one knows enough about legal education itself to establish a 
standard law school curriculum. 


The field of law is almost as broad as life itself. The qualities of 
mind, experience and education that must blend to make a good 
lawyer are so diverse that no one person or group of persons can assume 
to prescribe a standard legal education or a standard examination as 
a prerequisite to admission to the bar. In the field of bar examining, 
as in the field of legal education, we must be free to experiment with 
different and varied methods and with multiple objectives, having full 
confidence, nevertheless, that after continued trial and error, certain 
basic principles will gradually gain general acceptance. There should, 
of course, be certain standards applicable to all bar examinations. It 
is clear that we should all strive for the attainment of the standards 
or minimum requirements that Dean Elliott has suggested, but the 
problem of establishing and improving such standards is an entirely 
different problem from that involved in the proposal for a standard bar 
examination. 


There are wide variances in the practices, procedures and objec- 
tives of the forty-nine separate jurisdictions now charged with the 
responsibility of admitting applicants to the bar. According to the 
reports in the July 1951 issue of The Bar Examiner, covering admis- 
sions during the year 1950, there is one group of eleven states which 
admitted more than eighty percent of all candidates who applied and 
in this group two states, namely, Kansas and Nebraska, admitted ninety- 
nine percent of all applicants taking the examination. There is another 
group of seven states which admitted less than forty-five percent of 
the candidates who applied and two of these, Arkansas and Mississippi, 
admitted only twenty-two percent. 


These wide variances reflect more than a mere difference in the 
_ difficulty of the examinations. They reflect differences in basic policies 
and economic conditions in the various states. The policies of California 
and Florida, which are confronted by an influx of student applicants as 
well as attorneys from other states, are not the same as those in some 
rural and agricultural states which have an urgent need for more 
lawyers. The type of background required for practicing law in such 
rural communities as New Hampshire and Vermont is not necessarily 
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the same as that required in metropolitan communities like New York 
and New Jersey. I am not convinced that all these differences could be 
reconciled by a standard bar examination, nor am I certain that they 
should be reconciled. 


Another serious difficulty inherent in a national bar examination 
is the selection of appropriate subject matter for such an examination. 
The number of subjects now covered by the various boards ranges 
from a minimum of nine to a maximum of fifty-seven. Moreover, the 
law school curriculum is now undergoing a drastic change with a 
marked shift in emphasis from the older, conventional courses to a 
great variety of new courses. Many law schools now offer forty to fifty 
or more separate courses, with the Yale Law School topping the list 
by offering a total of eighty-two undergraduate courses. 


Recognizing the progressive evolution of the law school curriculum 
and the wide variances in subject matter as well as basic differences in 
the law among the several states, the advocates of a standard bar 
examination propose to limit its scope to some eleven to thirteen “funda- 
mental” subjects. It is clear, however, that such a limitation would be 
a backward step which would seriously retard the progress that is being 
made in legal education. 


The law school curriculum is expanding in response to rapid social 
and economic changes which have greatly enlarged the horizon of the 
practicing lawyer. The most common and probably the most justifiable 
criticism of the legal profession is the charge that lawyers are prisoners 
of precedent, that their training emphasizes the formalism of the past 
to such an extent that they are slow to adapt either themselves or the 
law to changed conditions. 


Faced with a national bar examination confined to some eleven to 
thirteen subjects, many law schools would tend to restrict the curricu- 
lum to those subjects or to over-emphasize them to the detriment of 
others. Even the law schools which resisted such a trend would find it 
difficult to overcome such tendencies on the part of their undergradu- 
ates. Such a restricted or limited bar examination, on a national scale, 
would inevitably tend to channel legal education into a narrow, 
restrictive mold. Fortunately, the law schools and the legal profession 
are proceeding in the opposite direction and I hope that they will con- 
tinue to do so. 

There are other serious obstacles and objections to a national bar 
examination. They involve financial problems and realistic political 
considerations as well as matters of basic policy and principle. All of 
them lead to the conclusion that a national bar examination is both 
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unattainable and undesirable at this time. I believe, however, that the 
objective of the advocates of a national bar examination can be attained 
by an alternative course of action under which this Conference can 
initiate effective steps to improve the bar examinations. 


Most of the bar examiners throughout the several states are over- 
worked and underpaid. Their greatest need is an unlimited supply of 
good questions with carefully prepared answers. Few examiners have 
the time or the experience to draft good, thought provoking questions 
which involve legal reasoning and the proper use of legal procedures. 
Yet, if questions of this type could be accumulated in substantial num- 
bers, I am confident that almost every examining board would be glad 
to make use of them. 


It would be extremely helpful if a central service agency could be 
organized immediately with an experienced staff equipped to prepare 
and furnish suitable questions and answers to the various boards. At 
the present time, however, no funds are available for this purpose. We 
can, nevertheless, take steps now which will lead to the organization 
of such an agency. If all the examining boards would pool their collec- 
tive resources and make their best material available to other boards, a 
sound beginning could be made. 


Every examiner has had the gratifying experience of drafting cer- 
tain exceptionally good questions. If every examiner would contribute 
to the Conference the ten best questions he has prepared, the Confer- 
ence could soon accumulate a substantial fund of good questions for 
distribution to all examining boards which might desire them. 


Of course, it would first be necessary to establish a committee to 
solicit the questions, to file and index them, to make necessary revisions 
in some cases, and to retype the questions that are suitable for dis- 
tribution to other states. Such a program would require careful organi- 
zation and a great deal of hard work on the part of the committee. It 
would not be appropriate at this time to discuss all the details but it is 
evident that the committee would require some technical and steno- 
graphic assistance and that some funds must be provided. If a small 
appropriation could be made available by the Conference to organize 
the program and get it started on a sound basis, I am confident the 
funds required to create a permanent agency of this type could soon be 
found. 


I think we all recognize the very real need for a permanent agency 
that could furnish suitable questions and answers to the various boards. 
It should function as a service agency or in an advisory capacity. Every 
board should be free to use, to revise or to discard the material that 
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would be made available to it. If every board had available for its use 
the best questions used by other boards, together with questions pre- 
pared by law school professors or by the professional staff of the agency, 
we would all have a better understanding of the trends and improve- 
ments in the field of bar examining and we would all be enabled to con- 
duct better bar examinations. 

We could make better and more lasting progress, I believe, by 
creating a service agency which would cooperate with local examining 
boards than by attempting to induce the states to surrender all, or even 
a part, of their present jurisdiction and authority to a national examin- 
ing board. 

The Conference, for a comparatively small expenditure, could also 
furnish statistical services to help each board to ascertain how its 
examination actually functions. At the present time, only a few states 
really know how their examination performs. Most states know the 
percentage of success of repeaters as compared with first-timers but 
few know how their examination functions with respect to the law 
school grades received by the applicants. To what extent do the students 
with the highest law school grades receive the highest marks on the 
bar examinations? Essential information along these lines is available 
in very few states. But we cannot improve examining techniques until 
we first ascertain how the present examination actually functions with 
respect to the well prepared and the poorly prepared applicants. 

The correlation of law school averages with bar examination grades 
is neither difficult nor expensive. Such studies can furnish a two-way 
check on both the law school and the bar examination and they can be 
even more informative in relation to law schools whose graduates take 
the bar examinations in several states. 

The reports published in The Bar Examiner indicate that in some 
states repeaters have a higher degree of success than first-timers. Obvi- 
ously, something is wrong with such an examination but the reason is 
not always apparent from a mere inspection of the questions. It may 
be necessary to test the performance of individual questions with the 
examination as a whole or with the law school averages of the appli- 
cants before the true cause can be ascertained. 

The Conference should be able to furnish such statistical services 
to the various boards to help them ascertain the basic cause of any 
wea'ness that may be disclosed. Such studies over a period of time 
can he of inestimable value to the law schools as well as to the bar 
examiners. 

This Conference, through the character investigation service it 
is rendering under the direction of Marjorie Merritt, has shown its 
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capacity to render invaluable assistance to the boards in the several 
states. I believe that we can now expand our activities on a cooperative 
basis by laying the foundation for the creation of a central service 
agency which will furnish statistical services and appropriate ques- 
tions and answers, as well as professional advice and assistance, to all 
bar examiners who may desire such services. If we all cooperate in 
such a program, we can look forward to the future with confidence that 
we will soon be conducting better bar examinations and, in time, we 
will know much more than we do now about examining techniques. 


If I could suggest a guiding principle for such a program, it would 
be in the words of a philosopher, whose name I have forgotten, who 
said: 

“Give us the patience to accept 
what cannot be changed, 
Give us the courage to change 
what can and should be changed, 
And, above all, gives us the wisdom 
to know which is which.” 


General Discussion 


CHAIRMAN GLENN: I believe Dean McClain will pardon me for 
correcting one statement which he made and attributed to me. 


I made some general observations to the effect that the results of 
a bar examination have some importance in the testing of what kind 
of work a law school is doing, and Dean McClain, in summarizing my 
views, took some exception but didn’t state the major premise upon 
which I based my assertions. My recollection, substantiated by my 
notes, indicated that I stated—a proper bar examination. I am fully 
in sympathy with the Dean’s predicament based upon the lack of 
correlation which his school experienced and the poor results which 
were had. 


In substantiation of my point that a proper bar examination can 
throw considerable light upon the performance of the law schools, I 
point out another situation, Dean McClain, in which in a certain juris- 
diction, other than the one you had in mind, out of nine boys, who 
flunked a recent examination out of a class of 80 or 90 from one law 
school, seven were the bottom seven in the class. The other two came 
along fairly well below the middle of the class, and I believe you will 
agree with me that a bar examination, in getting that result and that 
correlation, would have considerable bearing upon the type and quality 
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of education that the school in question was putting out and the job 
of administration which it was performing. 

The members of the panel will now be encouraged to interrogate 
each other and ask any questions they may have in mind. 


Dean Cavers: As I was listening to Mr. Crotty’s remarks about 
coverage, I did a little reminiscing concerning the subject of Equity. 
The field of Equity in most law schools has, I think, been distributed 
over more than one course, even before the current fragmentation. In 
the Harvard Law School, prior to the recent curricular revision, we 
had a second year course in Equity which, following on an established 
tradition, was focused closely on the problems of equity jurisdiction 
and the problems of specific performance. 

In the third year there was a course in unfair competition and 
another course in special equitable remedies that covered a rather 
considerable part of Equity but left a fairly considerable part uncov- 
ered. (Of course, we do not consider the Trusts course “Equity”. Most 
students take Trusts.) But these two latter courses—the equitable 
remedies and the unfair competition—were in the third year and so 
were in competition with other courses, on many of which the bar 
examiners do not examine. Many students elected these other courses 
and this prevented their taking the third-year courses in Equity. 

That may seem a grave deterioration in the legal preparation of 
our recent student body. However, I look back to the days of my own 
law study, some twenty-five or more years ago, when Dean Pound was 
dean and we had two courses in Equity, a second-year course which 
concentrated on the problem of whether Equity acts in rem and on prob- 
lems of specific performance, and then a third-year course covering 
equitable relief against torts in which unfair competition, relief against 
mistake, and special equitable remedies were all brought in together. 
We might say that in those two courses we covered Equity pretty well. 

But even though then the Tax course was just emerging as a nov- 
elty, Antitrust law was on a plane with Soviet law, and I am not even 
sure whether Labor Law was on the scene,—and, if it were, no right- 
thinking man took it—even then only about half the students, as I 
recall it, took Equity in the third year. 

I was one of those who took the course, so I covered Equity. 
About half my classmates did not. Most of them took Future Interests. 
I did not take Future Interests. I was a Future Interest cripple; they 
were Equity cripples. 

Now, as we look back over the intervening years, I think it would 
be rather hard to show how serious were the consequences of those 
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elections. The fifty percent of the Harvard Law School class of 1926, 
which did not take Equity in its third year and, therefore were exposed 
to the hazards that are indicated statistically by Mr. Crotty, seem to 
have gotten along pretty well in their practice, and I am not sure that 
those of us who took Equity and did not take Future Interests or Mort- 
gages, as the case may be, have been seriously disadvantaged by our 
elections. In other words, I think, even when we use the term “cover- 
age” in relation to something that seems at first blush as specific as 
Equity, we have to consider the problem of what parts are covered 
by the courses, what do we mean by coverage, and what is the signifi- 
cance of coverage anyhow? 


Mr. Crotty: Mr. Glenn, may I reply? 


As one brother Harvard man to another, I may say that I have 
heard Dean Cavers’ argument about subsequent success in practice 
urged as a reason for not going to law school at all. You should never 
go to a law school; you should learn practice, you should learn drafting, 
and all that sort of thing. What I would like to review again is that I 
do not like to see the courses in the law schools strait-jacketed. 


Some of the schools—and Harvard is one of them—have designated 
certain courses as required courses. It seems to me that the bar 
examiner should take note of those courses, and that we should not 
attempt to cover, as Mr. Clark shows, a tremendous number of subjects 
in the bar examination, but to give questions and the content of ques- 
tions on subjects which are likely to be taught in every law school. 
But there again I do not think we are going to make much progress 
unless an intervening agency, the Section on Legal Education, steps 
in and asks the bar examiners, first; what do you want, and, second, 
to the law schools, what are you teaching? It is only then that I think 
we can get some means of showing whether the schools are doing a 
good job, and, secondly, whether the bar examiners are asking proper 
questions. That is what I urge the Section to do. 


Dean McCtain: I intended in my remarks to point out one thing 
which I think is very easy to overlook. The last five years of legal educa- 
tion have been perhaps the most critical in the history of the American 
law school. At the end of the World War, and in the post-war period, 
‘almost every law school had offered to it twice as many students, or 
perhaps three times as many students, as it should have taken. 

Now, there were good reasons why they should have been admitted. 
They were veterans who had given two, three or four years of their 
lives in the service of their. country, and it was pretty hard-boiled to 
say to them, if they otherwise qualified for admission, you cannot go 
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to law school. That was an impossible situation. I think, therefore, that 
actually this influx of law students reached a total of between 56,000 
and 60,000 enrolled at the peak of the post-war era. There had been 
deaths and retirements in the teaching profession in the war period, 
and this tremendous influx of students hit the American law schools at 
a time when they were least prepared to handle the situation. 


I am not making any excuse, or making any defense for the schools, 
because I think in some respects it is remarkable that they did the job 
as well as they did. Of course, connected with that has been the problem 
of the Section in the post-war period when these tremendous numbers 
of students were enrolled and when every law school was up against 
it for faculty personnel and even physical facilities. 

Therefore, I do not think you can take the last five years as a 
normal period on which to judge legal education. I do not think schools 
had time enough to think about qualitative standards. Maybe if we do 
not have a disturbed situation from here on out, the law schools can 
get back to thinking about improving the quality of education and of 
some of the objectives they should be studying with respect to legal 
education. I do think, however, that this five-year period has been a 
very unusual and difficult period in which law schools had to operate. 

CHAIRMAN GLENN: The gentlemen on the stage will be very happy 
to answer any questions which may be put to them from the audience 
that are pertinent to the subject of the afternoon discussion. If you 
will state your name, give your home city, and to whom your question 
is addressed, we will appreciate it very much. 

Horace E. Aten (Massachusetts bar examiner): To Dean Elliott: 
One of your seven points for the bar examiners, that of scheduling, 
has raised a problem in Massachusetts. We were all for it. We here- 
tofore had given our examination in July, right after the end of law 
school, and all the deans of our schools wanted to postpone it until 
September, so that there would be more time to review, as you suggest, 
but we found that immediately that was suggested there came a great 
deal of opposition from men who were about to go into the military 
service and some wanted to take the examination before they went. 

I wonder whether that has been a common experience. 

Dean E..iott: I suppose, Mr. Allen, there will always be a certain 
amount of resistance to change, but these pressures from outside fac- 
tors, such as the Korean situation and selective service have, frankly, 
changed the compulsions. 

Anent those factors, that same pressure would move a bar exami- 
nation up to before a student graduates, as we found in California. 
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Some of them have been permitted by the bar examiners to gain special 
exemption. I think some time in the latter part of the summer is the 
preferable time for a bar examination. I do not know that it will entirely 
clear up the situation, but I think there should be an adequate time 
after graduation to allow the student to review, particularly if it is the 
kind of bar examination, which I hope it will be—the kind that requires 
a good review. 

Acceleration to graduate, acceleration to pass the bar, pressure 
from Legislatures to get exempted from the requirement of taking the 
bar examination—those are things I am afraid we are going to have with 
us for some time at least, but the basic recommendation, I think, still 
stands. 

CHAIRMAN GLENN: Who is next? 

CuHartes S. Courier (Professor, George Washington University 
Law School): I have a question I would like to ask. I think it might 
be directed to Dean Cavers, perhaps, in view of some remarks that he 
made. 

Would it be possible to develop more fully the use of alternatives 
in the bar examination? It is true that very few students can cover all 
the topics that are thought desirable to include in bar examinations, 
that is, they could not be absorbed; on the other hand, we have this 
ideal and criteria about thorough analysis and originality. It is true that 
it does not make so much difference twenty-five years after whether a 
man took Equity III or took Future Interests, but the bar examiner 
wants to feel that this man knows something thoroughly. 

If he asks a question on future interests that is completely muffed, 
the bar examiner naturally says, “This man isn’t a good man. Maybe 
he took some courses, but he didn’t learn this material with exactitude.” 

Couldn't that difficulty be met by using alternative questions in 
the bar examinations, at least to some extent? 

Dean Cavers: Mr. Collier, I spent considerable time at Duke Uni- 
versity prior to Dean McClain’s stay there, and all of us there were 
very much interested in the telepathic studies of Professor Rhine. 

In fact, I was considering the problem of alternatives when you 
put your question, and it made me think perhaps I should have given 
Professor Rhine a little more credit than I was inclined to do at that 
time. 

Actually, it seems to me that if the bar examiners are really con- 
cerned with the problem of the candidate’s analytical capacity and the 
ability to do a lawyerlike job, then, given the wide range of subject 
matters covered even within a single compartment like Contracts, 
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there might be a virtue in providing alternative questions which would 
test the capacity of a man to handle a problem without making a great 
deal turn on the particular development of that field in his particular 
law school. 


That has one rather nasty implication for the bar examiners. It 
would require at least twice as many good questions as they already 
have, and I am not sure how practicable our notion is. 


Mr. Crotty: I think the subject of alternative questions in a limited 
number of subjects is an excellent one, and I think that is one of the 
things that bar examiners should consider. 


There are, of course, as we all know, instructors who never cover 
the case book, and if you happen to get a question in the last ten per 
cent of the book, you may not have it. But if you do have some alterna- 
tive question in Contracts, for example, where there is always likely 
to be more than one question, you have a better chance of finding out 
if the man really knows what he should. 


Harry Napett (New Jersey bar examiner): I would like to ask 
Associate Dean Cavers what he would suggest to members of the 
boards of bar examiners by way of looking into these quiz courses, these 
cram courses that these graduates think they must take before taking 
the bar examination. 


Dean Cavers: I must say I am in the same uncertain position you 
are. What puzzles me is there seems to be little published record of 
investigation. Certainly a great many students rely on these courses. 
Many of the review course teachers devote a great deal of time, I 
suppose, to forms of soothsaying and to the adaptation of their cram 
courses to what they think the bar examiners would be likely to pro- 
duce. The effect of all this on the ranking of schools is something I 
would be interested in knowing about. 


There were a few statistics produced on the basis of one year’s 
investigation in New York State which surprised me by the extent 
to which they minimized the impact of the review course. But I think 
Mr. DeGraff would agree that the study could not be regarded as a 
penetrating one. I do think, when we all are so much concerned with 
bar examinations and when we know how prevalent such courses are, 
that some inquiry is indicated as to their effect and, so far as it can‘be 
determined statistically, their nature—whether they are giving the 
student a genuine aid, whether they are actually serving to cover up 
the fact that the bar examination is more out of key with the work of 
the law school than is apparent. 
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I have had that suspicion. I must say statistics indicate the con- 
trary, but I do not feel the statistics are wholly adequate. Certainly 
an early subject for the agenda of this body would be an inquiry into 
that question. 


ArtHuR H. NicgHswaNnpER (New Hampshire bar examiner): The 
question I am about to ask is a little more than of academic interest 
to me because I am now serving on a committee as a member of the 
Board of Bar Examiners of New Hampshire to revise the Supreme 
Court rules with respect to admission to the bar, and we had a meeting 
last Saturday and have another meeting coming up when I return. 


We have already, I think, agreed on extending the two-year pro- 
vision of pre-legal education to three, and on substituting approved 
law schools for reputable law schools, which is now the rule in New 
Hampshire. But when it comes to the question of whether we should 
permit students to learn law through supervised study in approved law 
offices, we have run into considerable difficulty in arriving at agree- 
ment. This is especially significant, I think, in a state like New Hamp- 
shire where we have no law schools within our borders. 


Much of the opposition has come from the older members of the 
bar who feel that it is undemocratic to prevent a man from taking the 
bar if he has spent four years studying in an approved law office. I 
do not know which one of the members of the panel would like to 
answer the question, but I should like to know whether or not he feels 
that it is proper today to grant permission to such students to take the 
bar examination who have not attended law school at all. I suppose 
I should direct my question to Dean Cavers, of Harvard, as to some 
indication of how he would feel on the subject, and if he prefers he can 
call on some other member of the panel. 


DEAN Cavers: Mr. Crotty. 


Mr. Crotty: I had the job to make a survey of the requirements 
for admission with respect to the accreditation of law schools and found 
at that time that about thirty states of the Union still permitted law office 
study as qualifying a man, as a proper substitute for law school educa- 
tion. I came to the conclusion, in my own mind, that there is no way 
in the world where we can hope for systematic studying of law in a 
law office to give you the same training as you get in a proper law 
school. My own recommendation in California has been—and we still 
have that—to make the approved law school the only law study instead 
of correspondence schools or law office study. 


CHAIRMAN GLENN: What is the next question? 
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Mr. ALLEN: I might make one remark on that last point. Massa- 
chusetts is listed among those which permit study in a law office, but 
it has been so many years that nobody remembers when anyone has 
presented himself with that as his qualification, because our rule pro- 
vides that we must have a full description of the course to be pursued, 
and that we must approve the instructor in the law office and the 
number of hours he is going to devote to his students before we permit 
them to register for that kind of study. 

CHAIRMAN GLENN: Perhaps that is your solution from near at 
home. 

Mr. NigHSwANDER: Thank you very much. 

CHAIRMAN GLENN: Who has another question? 


Manton D. Kierer (Washington, D. C.): Has the panel given any 
thought to whether or not too many people are trying to get into the 
legal field, and whether or not the qualifications should be stiffened, 
or whether or not they should be required to have a four-year course 
at college followed by a two- or three-year law course? 


CHAIRMAN GLENN: I would imagine that individually they have 
given the subject a lot of thought. I doubt if there would be any agree- 
ment on any one of the points, but we will inquire. Is there a volunteer? 


Dean McCtatn: I think it is unwise to use any standard for the 
purpose of keeping people out of the profession—that is, specifically for 
that purpose. I think that the sole objective should be to try to find a 
standard that will be the proper preparation for the profession of law. 
If that happens to keep some people out, O.K.; if it happens to let 
numbers in which would be apt to compete with each other, all right. 


What I do object to is the situation as it obtains in a great many of 
our states where people ill-trained for the bar were permitted to enter. 
But I think just raising standards to keep people out— 


Mr. Kierer: I wasn’t thinking of that. I was thinking that in orde1 
to become a doctor or dentist, you have to have an A.B. degree. In 
order to become a chiropodist, you have to have an A.B. degree. I was 
wondering why, with the involved economic system existing in this 
country—I am asking, not advocating, why something like that should 
not be prescribed for people who handle other people’s affairs, who are 
supposed to be advisers, who are supposed to be well-acquainted, -not 
only with the law, but with facts throughout the world. Why should 
not the test be at least a college education? 

Dean McCtain: That may be. Of course, the doctors have not 
brought themselves to a very happy position with their requirements. 


44 





Dean E..iott: While that subject has been brought up and because 
Dave Cavers has mentioned this question of the impact of selective 
service, pressuring for fewer pre-legal years, rather than more, I would 
like to point out a current problem on this requirement of three or 
currently, by many schools, four years of pre-law work. The Selective 
Service Act entitles the Boards to consider for deferment students 
enrolled in graduate schools. There are several schools—quite a few 
of them, in fact, as you know—that require a bachelor’s degree as a 
condition precedent to admittance. The Selective Service seems to be 
taking the view that students enrolled in those schools, with those pre- 
legal degrees, are still undergraduate students and, therefore, subject 
to being called on the same personal basis as undergraduate students. 
The reasoning, as it has been reported to me, is this: You are not 
enrolled in a graduate school unless you are enrolled in pursuit of a 
master’s or a doctor’s degree, and a Bachelor of Law’s degree, obvi- 
ously, is not such a degree, or in their minds at least not even its 
equivalent. I leave that last one for you to speculate upon as to its 
validity. 


Tennessee Recommendations 


1951 Report of the State Committee on Legal Education 
and Admission to the Bar 


Your Committee on Legal Education and Admission to the Bar is 
pleased to report that since the last meeting of the association, your 
Committee has made specific recommendations to the Board of Law 
Examiners to raise the standards for admission to the Bar of the State 
of Tennessee, and that the Board of Law Examiners in turn made their 
recommendations to the Supreme Court, which are substantially the 
same as your Committee’s recommendations, and the recommendations 
were adopted by the Supreme Court of Tennessee. The Supreme Court 
is to be highly commended for its wisdom and foresight in taking such 
action, which has elevated our state to well near the top of all of the 
states with respect to in-school time requirements for both pre-legal 
and legal education.* This Committee heartily endorses the adoption 
of the new standards which are basically in accord with the require- 
ments of the Association in the past. 

Your Committee further reports to the Association that they have 
made an investigation of the rules for admission to practice in the 


*Tennessee requires two years of pre-legal college education and three years 
of wa # (or equivalent) in a law school approved by the Board of Law Exami- 
ners.—Editor. 
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Federal District Courts of Tennessee, and find different districts have 
different standards and methods for admission. 

Your Committee endorses the report of the Committee on Legal 
Education and Admission to the Bar which was filed at the annual 
meeting of the Tennessee Bar Association in Nashville during the 
month of June, 1950. 

It is therefore recommended by your Committee: 


1. 


That the recommendations contained in the reports of previous 
committees are hereby endorsed. 

It is recommended that the Bar Association of Tennessee hereby 
formally commends the members of the Supreme Court of the 
State of Tennessee for the great service they have rendered our 
profession and the people of the State in increasing the stand- 
ards for admission to the Bar. 

The Bar Association of Tennessee hereby recommends to the 
Supreme Court that further increases in our standards be im- 
posed so that at the earliest possible date our legal education 
in this state conforms to the full standards required by the law 
schools approved by the American Bar Association. 

That the Committee on Legal Education continue cooperating 
to the fullest extent with the State Board of Law Examiners 
with reference to standards for admission and enforcement of 
existing rules and regulations. 

It is recommended that the Bar Association of Tennessee go on 
record as favoring standard rules for admission to all the Fed- 
eral District Courts of Tennessee. 

Your Committee recommends that a careful study should be 
made by the Board of Law Examiners of the report of “The 
National Conference of Bar Examiners” as contained in the 
manual issued in March, 1951. We believe that the reeommenda- 
tions of the above mentioned association if adopted in Tennessee 
would cause our Bar examination to conform to the type of 
questions and methods of grading which are recognized as 
standard throughout the country. 

Your Committee is of the opinion that an examination should 
be given thoroughly testing the knowledge and ability of 
applicants, but the examination should be related to the course 
of study offered by the law schools of the country. Your Com- 
mittee would further recommend that the State Board of Law 
Examiners work in close cooperation with the deans of law 
schools of the State in an effort to formulate a fair and compre- 
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hensive State Bar Examination comparable to the examinations 
being given in other states which have followed the recommen- 
dation of “The National Conference of Bar Examiners.” 


The California Story 


The year 1951 brought California more candidates for the bar 
examination than in any previous year in history. The 597 applicants 
in April and the 1,041 in October gave the bar examiners and their 
readers 1,638 sets of examination books to read and grade. 

On the cover of this issue of The Bar Examiner is the October 
scene in San Francisco where over four hundred law students appeared 
for the examination. This photograph was shown to a young chap who 
called at the office of the National Conference. He looked and looked 
for the spot where he remembered sitting in that huge room, finally 
decided he had found it in the foreground, but commented: “That 
looks like me right there, but I’m not certain. It doesn’t look worried 
enough to be me.” As he was a graduate of a Colorado law school 
approved by the American Bar Association, curiosity prompted this 
query to him: “What did you think of the examination questions? 
Were they tough?” He replied: “Well, of course it is too early to 
know how I came out, but the exam didn’t seem too hard; it’s just 
what’s at stake, plus the pressure, which scares you most.” 

In speaking of pressure and scares, one recalls the report of a 
proctor at the October examination. Throughout the first day of the 
test, one of the applicants kept taking little white pills. Every hour or 
so he would get a drink of water and pop a pill into his mouth. The 
proctor was a little alarmed because he was taking so many and was 
astounded when, late in that long, first afternoon, the pill-swallower 
rushed up and said: “I thought all day I was taking aspirin and now 
find I’ve been taking my wife’s pregnancy pills.” (We are told that 
he failed to give birth to the right answers.) 

Various types of legal education (and various types of pills) 
brought the following results in California last year: 

There were 597 applicants taking the April bar examination; 260, 
or 43.6 per cent, passed. Fifty-two per cent of the candidates were 
taking the examination for the first time and 42.2 per cent of these 
were successful. At the October examination 391, or 37.5 per cent of 
the total of 1,041, were successful. Seventy-five per cent of the appli- 
cants were first-timers and 44.6 per cent of them passed. 

The make-up of the applicants from the standpoint of legal educa- 
tion was as follows: from California or out-of-state law schools 


47 








approved: by the American Bar Association, 54 per cent of the total 
taking the April examination and 66 per cent of the total in October; 
from California law schools not approved by the American Bar Associa- 
tion, 23 per cent of the total of April applicants and 18 per cent of the 
total in October; from various law schools but not allocated to a law 
school because they did not take the examination within one year after 
graduation, 13 per cent of the April total and 11 per cent of the October 
total. The balance were applicants subject to military service who 
were examined prior to graduation, correspondence school and law 
office students, and others not classifiable. 

In April 58.8 per cent of the graduates from California law schools 
approved by the A. B. A. passed the examination; only 26 per cent of 
the graduates from California law schools not so approved made the 
grade. In October 59 per cent of the California A. B. A. law school 
graduates were successful, but only 23.4 per cent of the graduates from 
California non-A. B. A. schools received a passing mark. 

The following tabulation proves that the California Committee of 
Bar Examiners and their assistants have had considerable experience 
in grading bar examination answers the past twenty years: 


Number of Attorneys Admitted to Practice in California 
BAR EXAMINATIONS——,_Attorney’s 





No. No. Admitted Per Cent Examination No. Admitted Total 
Year Examined by Examination Passed No. Passing on Motion Admitted 
1932 . a 472 38.8 — | © sen 548 
1933 . 1,343 497 35.6 22 bis 519 
1934 ...... 1,151 401 35.4 24 acen 425 
1935 .. 998 408 41.4 31 , 439 
1936 . 937 482 51.0 29 511 
1937 . 989 375 40.0 49 ; 424 
1938 933 437 47.5 53 = 490 
1939 . 1,025 341 33.3 45 ~~ 386 
1940 . 828 417 50.4 25 442 
1941 . 742 326 45.0 27 353 
1942 452 203 46.2 26 229 
1943 . 344 116 34.3 31 147 
1944 356 141 39.6 85 226 
1945 436 153 35.3 78 ; 231 
1946 . 849 276 32.5 145 137* 558 
1947 851 380 44.7 90 93* 563 
1948 1,147 696 60.6 108 26* 830 
1949 . 1,608 904 56.2 52 > 965 
1950 . 1,493 712 47.6 43 * 755 
1951 1,638 651 39.7 32 39* 722 
Total 19,296 8,388 43.5 1,071 304 9,763 

*“Number admitted without examination under special rules and legislation. 
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